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The Mortgage Servicing Rule—
Are You Prepared?

Since the passage of the Dodd-Frank Wall Street
Reform and Consumer Protection Act (Dodd-
Frank) in July 2010, the regulatory environment
has continued to impose many challenges on
loan servicers. In addition to the servicing rules
that became effective in January 2014, the Con-
sumer Financial Protection Bureau (Bureau) has
continued to provide additional clarifications and
revisions resulting from industry and consumer
feedback. The Bureau issued a final rule in Au-
gust 2016 titled Amendments to the 2013 Mort-
gage Rules Under the Real Estate Settlement
Procedures Act (Regulation X) and the Truth in
Lending Act (Regulation Z), referred to as the
2016 Mortgage Servicing Rule (the Rule). The
Bureau has staggered the implementation dates
so that some provisions of the Rule will become
effective on October 19, 2017, while others (rules
addressing successors in interest and bank-
ruptcy) will not be implemented until April 19,
2018. Now is a good time to step back and as-
sess how prepared your organization is for these
new provisions.

The Impact of Servicing Transfers

When servicing of loans changes from one com-
pany to another, servicers must be mindful of the
Bureau'’s requirements regarding transfers of ser-
vicing. In February 2013, the Bureau issued Bul-
letin 2013-01 which generally defined mortgage
servicing transfers as situations where a mort-
gage owner sells the right to service its loans or
when the mortgage owner outsources the servic-
ing duties. With increased volume in loan servic-
ing, and transfers involving hundreds of thou-
sands of documents and customer histories,
challenges abound.

One major issue has been brought to the fore-
front by the Bureau: the out-of-date servicing

technology in place at many servicers, which has
impacted their ability, among other things, to
properly and accurately transfer mortgage loan
information. This concern is not always evident
until the new servicing entity works with custom-
ers who are in default or later stages of loss miti-
gation. Lack of system compatibility between the
servicers involved in the transfer transaction is
an obvious conversion issue, and one that pro-
ject management teams identify as a priority. De-
pending upon the complexity of the loans trans-
ferred, 250 or more data fields may be involved.
If the entity acquiring the servicing is limited in
the number of specific loan characteristic fields
that can be converted within their existing servic-
ing platform, decisions need to be made on the
scope of information that will reside in their sys-
tem. Manual processes and storage systems are
customarily required so that all critical data is
properly captured to ensure transparency in the
on-going servicing. With an increase in the num-
ber of independent and new servicers in the mar-
ket, the lack of system compatibility is a signifi-
cant risk that must be mitigated to prevent bor-
rower harm.

Loans are transferred in various stages of loss
mitigation, foreclosure, or bankruptcy and must
be properly identified as such. This ensures con-
tinuity of service and mitigates the risk of harm to
the borrower than can result from dual tracking or
inconsistent levels of service in the default/loss
mitigation process. The Rule continues to em-
phasize the importance of ensuring servicing
transfers are transparent to borrowers.
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Implementing the Changes

Though not as daunting as the initial 2014 servic-
ing rules, the Rule requires servicers to properly
plan for changes that impact various roles within
the servicing function. Servicers should include
third parties providing servicing support in their
implementation planning, such as print vendors
for disclosures and billing statements and third-
party law firms. Significant changes are likely
needed to update related internal procedures,
and business-line training is needed to address
the related revisions. This should include consid-
eration of any state law requirements that may
conflict with the Rule. A rigorous first line of de-
fense, where there is a quality assurance pro-
cess over the servicing function, will help identify
issues early. It will also ensure any potential or
inadvertent consumer harm is averted or ad-
dressed promptly. Lastly, establishing a cohesive
“tone at the top” will reap benefits throughout the
entire implementation process. The Rule pro-
vides additional clarifications and revisions re-
sulting from industry and consumer feedback that
address the following key areas.

Definition of Delinquency

Within the Rule, the Bureau clarified the defini-
tion of “delinquency” to facilitate consistency in
how servicers address the various servicing dis-
closure requirements for delinquent loans. The
early intervention, continuity of contact, and the

120-day foreclosure filing prohibitions are ad-
dressed within Regulation X, while required peri-
odic payment statement disclosures on delin-
guency status are included within Regulation Z.
This clarification directly impacts any of the revi-
sions included in the Rule where there is a refer-
ence to delinquency period or status.

Delinquency begins “on the date a periodic pay-
ment sufficient to cover principal, interest, and
escrow (if applicable), becomes due and unpaid,
until such time as no periodic payment is due
and unpaid”. The delinquency begins at the un-
paid due date, regardless of whether the servicer
provides a grace period or assesses a late fee.

The Rule does not prohibit a servicer from ac-
cepting a payment that does not fully cover prin-
cipal, interest, and escrow (partial payment) as
timely. However, if the servicer regards a partial
payment as a timely remittance, then the servicer
cannot report the borrower as delinquent for the
applicable payment period. The servicer can con-
tinue to collect deficient balances, but cannot, at
any time, rescind or revise the decision to treat
the accepted partial payment in the servicer's
calculation of the delinquency period for the bor-
rower. Since many servicers tend to accept pay-
ments that differ slightly from the scheduled pay-
ment amount, the Rule does not specify that pay-
ment differences need to be within a required
dollar range. To ensure consistency in customer
treatment, the institution should establish and
communicate its procedures, including accepta-
ble dollar ranges for payment differences, to ser-
vicing personnel.

In the case where the borrower is more than one-
month delinquent, the industry commonly applies
a borrower’s payment to the oldest outstanding
payment due. While the Rule does not require
servicers to adopt this practice, if they do, ser-
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vicers must advance the date the borrower’s de-
linquency began, regardless of any additional pe-
riodic payment that may be due and unpaid. For
example, if payments are due on the first of the
month and the borrower does not make the Jan-
uary 1 payment, the borrower is 30 days delin-
guent as of January 31. A payment is received
on February 3 that the servicer applies to the
January 1 outstanding payment. Assuming the
February 1 payment was not made, on February
4, the borrower is three days delinquent.

Servicers (except small servicers as defined in
Regulation Z) must ensure that a delinquent bor-
rower is assigned a servicer contact no later than
the 45" day of delinquency. Continuity of contact
will ensure the borrower receives accurate and
complete information regarding their loan and re-
lated loss mitigation efforts.

All servicers, including small servicers, must
comply with the Rule’s definition of delinquency
when referring foreclosures based upon the 120-
day delinquency period as it relates to the initial
filing or first notice requirement applicable to ei-
ther the judicial or non-judicial foreclosure pro-
cess.

Periodic Statements

Once a borrower is more than 45 days delin-
guent, servicers must notify the borrower of the
length of delinquency dependent on how the ser-
vicer provides payment information to the cus-
tomer. Disclosures must be included in periodic
statements if one is provided. Alternatively, if the
servicer relies on coupon books, it must provide
a written notice. The length of delinquency dis-
closed in either the periodic statement or written
notice, must comply with the definition of delin-
guency in the Rule.

Prompt Payment Crediting

For permanent loan modifications, the periodic
payment due is the amount stated in the exe-
cuted modification agreement. In the case of a
temporary loss mitigation agreement, the existing
loan contract dictates the periodic payment
amount. The borrower can continue to be consid-
ered delinquent per the terms of the prior loan
agreement throughout a temporary loss mitiga-
tion arrangement.

Requests for Information

If the servicer receives a request for ownership
information on a loan owned by Fannie Mae or
Freddie Mac, or where these entities are the trus-
tee of the securitization trust holding the loan, the
servicer may respond differently based on the re-
quest. Borrower inquiries that do not specifically
request the name and number of the pool or trust
involved, only require the servicer to provide the
name and contact information for Fannie Mae or
Freddie Mac. Should the borrower specifically re-
guest the name or number of the trustee of the
securitization in which their loan is held, then the
name of the trust, trustee’s name, address and
contact information must be included in the ser-
vicer’s response.

For requests for ownership where Fannie Mae or
Freddie Mac is not the owner of the loan, or is
not the trustee of the securitization trust in which
the loan is held, then the servicer should provide
the name of the trust and the trustee’s name, ad-
dress, and appropriate contact information.

Force-Placed Insurance

The Rule includes a revision of the force-placed
insurance disclosures and model forms for those
situations where the servicer plans to force-place
insurance due to insufficient hazard insurance
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ing expiration of coverage. In addition, the ser-
vicer now has the option to include the bor-
rower’s loan account number on all force-placed MORTGAGE SERVICING AND THIRD

insurance notices. PARTIES

Early Intervention
While the business reasons for transferring servic-

ing are justified, the responsibility for compliance
with servicing rules cannot be delegated if servic-

Live contact with a delinquent borrower is
deemed critical to helping the borrower work

through his or her payment issues and for the ing activities are out-sourced to a third party. Pur-
servicer to ultimately collect the deficiency. The suant to the March 2016 GAO Study—Nonbank
Rule provides additional guidance for the early Mortgage Servicers, the Bureau estimates that over
intervention live contact and timing of the re- 1,300 non-depository servicers are now actively

quired written notices. servicing mortgages, and market share projections

. . . are increasing. As this shift continues, servicers
Servicers are not required to provide the bor-

rower more than one written notice within a 180-
day period. If the borrower is 45 days or more

must not only anticipate additional regulatory fo-
cus brought about by the Rule, but they must also
ensure any third parties involved in its servicing

delinquent at the end of the 180-day period, an activities comply with all the rules. A recent Bu-
additional written notice must be provided no reau enforcement action of one of the country’s
later than 180 days after the initial notice was largest non-bank mortgage loan servicers ad-
provided. For borrowers who are less than 45 dressed failures at nearly every stage of the mort-

days delinquent at the end of any 180-day pe- gage servicing process.
riod, the servicer must provide an additional writ-
ten notice no later than 45 days after the pay-
ment due date. This requirement does not apply
to borrowers in bankruptcy, or for borrowers who
invoked cease communication protection under
the Fair Debt Collection Practices Act (FDCPA) rowers that become current, but subse-

for the subject loan. In such cases, the servicer quently submit a loss mitigation application.
also does not need to send the required written " Join the foreclosure action of either a supe-
notice if no loss mitigation options are available. rior or subordinate lienholder.

However, if any loss mitigation option is availa- = Selectareasonable date for the borrower to
ble, the servicer must comply with the written no- provide documents and information to com-

tice requirements for the loan unless both ex- plete a loss mitigation application. N
emption conditions are met = |f a borrower provides a completed loss miti-

gation application more than 37 days prior to
the foreclosures sale, do not proceed with
foreclosure activities unless the borrower’s

= Execute loss mitigation requirements more
than once during the life of the loan for bor-

Loss Mitigation

The Bureau revised several loss mitigation re- loss mitigation application is denied, with-
quirements included within Regulation X, that re- drawn, or the borrower fails to perform on a
quire the servicer to do the following: loss mitigation agreement. The servicer must

also inform foreclosure counsel not to move
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forward unless one of the three conditions is
met.

Provide a prescribed written notice to the bor-
rower within five days (excluding Saturdays,
Sundays and legal holidays) after it receives a
completed loss mitigation application. The no-
tice must include specific information and dis-
closure statements outlined in the Rule.
Exercise reasonable efforts to obtain docu-
ments and information that must be provided
by third parties. This includes giving the bor-
rower a written notice within 30 days of re-
ceiving the borrower’s application, if the ser-
vicer lacks the required third-party infor-
mation and therefore cannot determine what
loss mitigation options to offer the borrower.
All steps in the evaluation process must be
completed within 30 days (even with the lack
of third party information) and the borrower
must be promptly notified of the loss mitiga-
tion decision upon receipt of the third-party
information that was lacking. A servicer can-
not deny a borrower’s loss mitigation request
solely because it lacks the third-party infor-
mation.

Consider offering a short-term payment for-
bearance program or short-term repayment
plan upon evaluation of an incomplete loss
mitigation application. The natification to the
borrower of this short-term arrangement must
include the payment terms and duration of
the program as well as other pertinent infor-
mation related to the arrangement.

If the servicer subsequently determines the
borrower is not eligible for a loss mitigation
option, the servicer can stop collecting docu-
ments and information from a borrower.
Adhere to the loss mitigation procedures and
timelines when the servicer receives a loan
with a pending loss mitigation application at
the time of transfer.

Successors in Interest

The Rule added similar clarifying definitions for
successors in interest to Regulation X (RESPA)
and Regulation Z. Use of the term “borrower” in
RESPA and “consumer” in Regulation Z ac-
counts for the slight definitional variation. A suc-
cessor in interest is a person to whom a borrower
transfers an ownership interest in a property se-
curing a mortgage loan by means of five different
types of transfers.

Mortgage servicers (except small servicers) are

required to maintain updated policies and proce-

dures that specify the following for successors in

interest:

» Required documentation needed to confirm
status; and

= Borrower notification process related to in-
quiries (acceptance, need for additional infor-
mation, or that they are not a successor in in-
terest).

A person does not have to assume the mort-
gage, or be liable on the mortgage loan to be a
successor in interest under the Rule.

The RESPA provisions included in the 2014 ser-
vicing rules will continue to apply as the Rule
considers a confirmed successor in interest a
“borrower and/or consumer” for purposes of dis-
closure and ongoing servicing. Hence disclo-
sures, statements, and notices would apply in the
same way they apply to another borrower or con-
sumer. The Rule does not mandate that ser-
vicers send specific written disclosures to a con-
firmed successor in interest if the same disclo-
sures have been provided to the borrower/con-
sumer or other confirmed successors in interest.
The example provided by the Bureau is if the ser-
vicer provides a force-placed insurance disclo-
sure to a borrower, it does not need to send the
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same force-placed insurance disclosure to a suc-
cessor in interest. A successor in interest may re-
quest information not initially provided to them
through the request for information process.

RESPA's loss mitigation requirements apply to
successors in interest who submit a loss mitiga-
tion application on a loan if they reside in the
property securing the loan. The servicer (unless
exempted) must evaluate the application even if
the application was received prior to confirming
the eligibility of the successor in interest. The
servicer is prohibited from requiring the con-
firmed successor in interest to assume the loan
prior to making a decision on the loss mitigation
application. However, the Rule does not prevent
a servicer from offering a loss mitigation option
on the condition that the successor in interest as-
sume the loan as permitted by state law.

Servicers are required to send modified periodic
statements or written notices to consumers who
have filed for bankruptcy. The content of the
statements or written notices will vary depending
upon whether the consumer is a debtor in a
Chapter 7, 11, 12 or 13 bankruptcy case. The
Rule provides sample forms for the various types
of bankruptcies to ensure servicer compliance
with these requirements.

Along with the Rule, the Bureau also issued an
interpretive rule under the FDCPA. Among other
things, it provides safe harbor from liability for
servicers acting in compliance with mortgage
servicing rules in three specific situations:

1) When communicating information about a
mortgage loan with confirmed successors
in interest;

2) When providing the written early interven-
tion notice required by RESPA; and

3) When responding to borrowers who initi-
ate communication related to loss mitiga-
tion after the borrower has invoked the
cease communication right within the
FDCPA.

As a result of industry concerns over mid-week
implementation of the Rule, the Bureau issued
non-binding policy guidance on June 27, 2017.
This guidance allows servicers to begin comply-
ing with the new provisions three days early.
This will allow institutions to implement changes
during the preceding weekend. The non-binding
guidance states that the Bureau does not intend
to take any supervisory or enforcement actions
for violations of existing Regulation X or Regula-
tion Z provisions resulting from a servicer's com-
pliance with the 2016 Rule, that occurs between
the beginning of the week and the actual effec-
tive date of the new rules. This is true for both
sets of new rules with effective dates of October
19, 2017 and April 19, 2018.

Conclusion

Since the Bureau’s mandate requires a review of
rules within five years of their effective date, con-
tinued changes are inevitable. Financial institu-
tions must foster a culture and organizational
structure that will facilitate efficient and effective
implementation of future regulatory changes.
Clear and transparent internal communications
are essential. The efforts put forth and lessons
learned by mortgage servicers, to comply with
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the 2014 rules, can provide for smoother imple-
mentation of the upcoming regulatory changes.
Avoiding the “silo approach” and involving third
parties as early as possible (such as systems
providers who are crucial to the process), will en-
sure a smoother transition. Training is the key to
ensuring compliance and providing the best cus-
tomer service in mortgage loans. Training should
provide the entire organization with understand-
ing of the regulatory changes, and further in-
depth training should be created for the lines of
business responsible for execution.

With a good understanding of these changes,
how they apply to your servicing function, and a
measured approach to implementation by the ef-
fective date, you will be prepared! m
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